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CRIMINAL CODE AMENDMENT (IDENTITY CRIME) BILL 2009 

Committee 

The Deputy Chairman of Committees (Hon Helen Morton) in the chair; Hon Michael Mischin (Parliamentary 
Secretary) in charge of the bill. 

Clause 1: Short title — 

Hon MICHAEL MISCHIN: Before we proceed, yesterday I indicated that I had an unsigned file copy of the 
letter under the hand of the Attorney General to the Clerk Assistant (Committees) responding to the 
recommendations of the Standing Committee on Uniform Legislation and Statutes Review. I now have a 
photocopy of the signed version and it is dated 20 May 2010. I seek leave to table that in lieu of the document 
that was tabled yesterday. 

Leave granted. [See paper 2077.] 

Clause put and passed. 

Clauses 2 to 4 put and passed. 

Clause 5: Chapter LI inserted — 

Hon LINDA SAVAGE: I understand from the briefing I attended that there will be no cost to the victim of an 
identity crime when the victim obtains a certificate as set out under proposed section 494. I would like the 
parliamentary secretary to confirm this. I would also like the parliamentary secretary to confirm that there also 
will be no costs involved in lodging the application for the certificate. 

Hon MICHAEL MISCHIN: Proposed section 494 provides for the Governor to make regulations providing for 
any matter to be set out in certificates issued under that proposed section. There is no provision in the bill for the 
charging of a fee. The usual practice in the issuance of certificates as a consequence of criminal matters is that no 
fee is charged. I am not aware of any intention to charge a fee either for the issuance of the certificate or for the 
application for that certificate. 

Hon LINDA SAVAGE: In examining this bill, it appears to me and, I am sure, to the parliamentary secretary 
that there could be some equally damaging consequences for the victim of an identity crime even if the 
prosecution has not succeeded or the perpetrator cannot be identified. Obviously, in those circumstances no 
certificate could be issued to the victim. I think this is a deficiency from the point of view of the victim of the 
crime, because that person no doubt would have been affected in exactly the same way as someone who had 
been involved in a successful prosecution. I am not sure whether this question can be answered, but what is 
being done to address that matter now that that flaw has been identified? 

Hon MICHAEL MISCHIN: This issue was touched upon by the Attorney General in the other place in his 
response to the second reading debate. I do not propose to go into it in depth, but I refer the member to pages 52 
and 53 of the daily Hansard of 19 November 2009. In short, it is recognised that there is an issue with instances 
in which it may be well recognised that a person has been the victim of an identity crime but no conviction has 
been recorded in any prosecution against someone or the prosecution has failed. It is a difficult question as to 
how that will be dealt with, but it is being looked at. A number of options are available, and one that the 
Attorney General was looking at at the time was that it may be appropriate for the Registrar of Births, Deaths 
and Marriages to issue some sort of certificate. I understand that that might not be practical and the registrar is 
not inclined to take that on for a variety of reasons. I expect they would include the difficulties of being satisfied 
to some requisite standard that such a crime has occurred and, although there may not be an identified accused, 
the person has actually been a victim of it. There are issues.  

Another possibility may be to persuade the Commissioner of Police to take it on as a consequence of an 
investigation, which may not proceed to a prosecution or may fail. However, the commissioner, through his 
officers, would be well aware of the circumstances and may be satisfied that the person has been a victim, 
although there is no convicted offender. It may be that there is an avenue for the issuance of a certificate under 
the hand of the commissioner.  

At this stage that problem has not been solved, but the government is aware of it and, hopefully, it will be 
addressed without the need for legislative amendment. If some legislative scheme needs to be formulated, that 
will be done. The government is aware of the issue, however its concern is to try to achieve what it can within 
the constraints of what is possible and as a consequence of a successful prosecution at this stage, to get the ball 
rolling.  

Hon GIZ WATSON: Before I move the motion in my name on the supplementary notice paper, I want to seek 
some clarification procedurally. The parliamentary secretary has indicated that some correspondence has been 
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tabled, which was in response to the standing committee’s recommendations. Is that correspondence simply 
tabled or will it be incorporated into Hansard? The reason I ask this question is that for someone following the 
debate on this bill some of the material in the correspondence would be useful to have on the record for 
continuity. If it has not been incorporated into Hansard, I ask the question in order that the answer can be give 
verbally. My only point for doing that is that some of the matters responded to in this correspondence to the 
Clerk Assistant (Committees), which is not dated—it is the one that was tabled yesterday —  

Hon Michael Mischin: No it is not dated, but the one I tabled today is dated 20 May.  

Hon GIZ WATSON: Is it the same letter, but has now been dated? 

Hon MICHAEL MISCHIN: Yes. I do not have a problem with having it incorporated into Hansard. It is rather 
lengthy, but I see some value in the Attorney General’s response to each of the recommendations being readily 
available to anyone who wishes to inspect the record of these proceedings. I would not ordinarily do so, but in 
the circumstances I seek leave for it be incorporated into Hansard. 

Leave granted. 

The following material was incorporated —  
 

Mr Donald Allison 
Clerk Assistant (Committees) 
Legislative Council of Western Australia 
Parliament House 
PERTH  WA   6000 
 

Dear Mr Allison 

Thank you for providing me with a copy of the Standing Committee on Uniform Legislation and Statutes Review’s Report 44 – Report on 
Criminal Code (Identity Crime) Bill 2009.  As the Committee will be aware, the Report made seven findings and six recommendations.  As 
the Minister responsible for the Criminal Code (Identity Crime) Bill 2009 (the Identity Crime Bill), I provide my comments, and responses to 
the Committee’s recommendations below. 

Recommendation 1 

The issue of the first recommendation, being whether the proposed offences would be applicable in cases of inter-jurisdictionality, was 
addressed in my letter to the Committee dated 25 February 2010.  I am advised that the Committee did not receive this letter in time for it to 
be included in the Report, and that therefore the Committee was not aware, at the time of the Report’s publication, that recommendation one 
had already been dealt with.  I therefore refer the Committee to my 25 February 2010 letter in relation to this recommendation. 

Recommendation 2 

The second recommendation asks the Attorney General to provide the Legislative Council with an explanation as to why the penalties for the 
proposed offences “are not limited so as not to exceed the penalty that might be imposed for attempting the intended indictable offence to 
which the relevant offences relate.” 

While it is indeed the case that the proposed identity crime offences will be related to indictable offences which the offender commits, or 
seeks to facilitate the commission of, with the aid of unlawfully gained identification material, it is vital to keep in mind that the proposed 
identity crime offences will be indictable offences in and of themselves.  In other words, while an indictable offence, or an attempted 
indictable offence, will be a factor in determining whether an identity crime offence has occurred, the identity crime offence, for the purposes 
of setting a penalty, will be regarded as its own separate offence and unconnected to the indictable offence which ‘triggered’ it.   

Recommendation 3 

The third recommendation requests that the Attorney General “provide the Legislative Council with an explanation as to why the maximum 
penalties imposed by proposed sections 490 to 492 are higher than those recommended by the SCAG [Standing Committee of Attorneys-
General] Model Criminal Code and, with the exception of New South Wales, higher than those imposed by the other Australian 
jurisdictions.” 

The issue of the penalties of the proposed identity crime offences relates directly to the level of seriousness the Government appraised those 
offences and actions to have.  The Report’s recommendation also raised the issue of Western Australia’s parity with other jurisdictions.  I 
will address both aspects below. 

It needs to be stated from the outset that the model provisions contained within the report of the Model Criminal Law Officers’ Committee 
(MCLOC): Final Report – Identity Crime (March 2008) are not binding on State Governments in any way.  While, as the Final Report states, 
they are the preferred provisions determined by MCLOC should State Governments decide to legislate against identity crime, the absence of 
an intergovernmental agreement precludes any binding necessity for State Governments and Parliaments to implement the model provisions 
in a uniform manner.   

From the time that MCLOC conducted its inquiry into identity crime within Australia, the State Government has appraised identity crime to 
be a more serious phenomenon, in a variety of aspects, than the proposed MCLOC penalties would indicate.  The Western Australian 
Government formed the view that identity crime is more serious in its prevalence, its economic impact, and, importantly, its personal impact 
on the victims of identity crime than perhaps was appreciated during the period of the Final Report’s development in 2007.   

With regards to identity crime’s pervasiveness, it is clear that some of the processes that facilitate globalisation, such as increased and 
intensifying information technology interconnectedness, have the capacity to increase the potential for criminal elements, and especially 
organised criminal elements, that is more difficult to police via traditional methods.   

A recent estimate of the financial impact of a high profile identity crime, being credit card skimming, by the Australian Crime Commission 
dates from as far back as 2004 and rates it as costing the Australian economy approximately $100 million per year.  While important as a tool 
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to assist governments in appraising identity crime’s financial significance, the inherently hidden nature of the sorts of activities that can be 
described as identity crime, combined with the extent of recent high profile skimming operations in Western Australia and identity crime’s 
increasing prevalence through technological advances means that this estimate is likely already quite outdated and underestimated. 

Recommendation 4 

The fourth recommendation requests the Attorney General explain to the Legislative Council why “section 10D of The Criminal Code has 
not been amended to include a reference to the preparatory offences proposed by clause 5 of the Bill; and it is not proposed to insert 
provisions equivalent to sections 10E and 10F of The Criminal Code in respect of the preparatory offences proposed by clause 5 of the Bill.” 

The Government is of the opinion that amending ss.10E and 10F of the Criminal Code would compromise the operation of Chapter IIA of 
the Code, “Alternate Offences.” 

The offences in proposed sections 490, 491 and 492 are not of the same nature as the inchoate offences of attempting or conspiring or 
procuring or attempting to procure which usually have general application to all offences.  The proposed identity crime offences should not 
be automatic alternative offences whenever an individual is charged with any offence and it would be illogical if they were.  This is what 
would be the result if s.10D of the Code were amended to refer to the proposed identity crime offences in clause 5 of the Bill. 

Whereas it is logical on a charge of an offence, for example assault or stealing, for the offence of attempting to commit the offence to be an 
automatic alternative offence to actually committing the offence, it would not be logical for, for example, the charge of ‘possession of 
identification material with intent to commit, or facilitate the commission of, an indictable offence’ to be an automatic alternative to every 
charge of every offence.   

If a prosecutor believes that one of the charges in proposed sections 490,491 and 492 should be charged as an alternative to another charge, 
the prosecutor should draft the indictment or prosecution notice accordingly.  For example, if an individual is charged with fraud, and if the 
evidence shows that he was in possession of identification material with the intent to commit fraud, then the prosecutor may decide to 
include, as an alternative to the charge of fraud, a charge of an offence under proposed section 491. 

With regards to recommendation four’s second point, querying amending ss.10E and 10F of the Code, the Government also views this as 
undesirable for similar reasons as those outlined above.  It would not be logical for the offences in proposed sections 490,491 and 492 to be 
automatic alternatives to every charge of an offence attempting to commit an offence (being any offence; see section 10E of the Code) or 
conspiring to commit an offence (being any offence; see section 10F of the Code).   

Recommendation 5 

The fifth recommendation of the Committee was for the Attorney General to clarify to the Legislative Council “the legal requirements, if 
any, for institutions and government agencies to act on receipt of a certificate that a person is a victim of identity crime; and the 
consequences of an institution or government agency relying on a false or wrongly issued certificate. 

On the first issue, that of the legal requirements for institutions to act on the proposed victim certificates, it will be the case that what the 
institution or government agency does and the effect of the certificate will depend on what the victim wants the institution or agency to do 
and on what the law allows the institution or agency to do.  The certificates will be evidence of whatever is stated in them, which may be 
amplified by regulations made under proposed section 494. 

As with any other document issued by a court, including of course judgements and orders, an institution or government agency might well be 
advised to check the document’s authenticity and the identity of the individual presenting the certificate before it commits itself to action.   

On the second issue, that of the consequences of an institution or government agency relying on a false or wrongly issued certificate, the 
consequences would likely be criminal and civil legal proceedings.   

If a certificate issued under proposed section 494 is false, then the individual who falsified it and any individual who used it knowing it was 
false will have committed offences and, if caught, could be charged and tried and, if convicted, punished for them.  It is also likely that they 
would be liable civilly for the damages they have caused.   

Recommendation 6 

The sixth and final recommendation asks the Attorney General to advise the Legislative Council “whether any steps are being taken to ensure 
the inter-jurisdictional recognition of certificates issued in Western Australia”. 

As outlined above, any certificates issued by a court under proposed section 494 will have the same status other court-issued documents, 
including judgements and orders. While not necessarily legally binding in other Australian jurisdictions, for the purposes such certificates 
will largely be utilised, this aspect is largely irrelevant.  The certificates, like any document, and especially those with the status of a 
document of a court, will act as evidence of the matters contained within them.  This evidence will then be able to be used by a variety of 
institutions for a variety of purposes.  As such, any notion of taking steps to ensure the inter-jurisdictional validity of the certificates is, in my 
view, misplaced as it misunderstands the nature the certificates will have as court-issued documentary evidence of the matters contained 
within them. 

The above comments conclude the Government’s response to the six recommendations of the Uniform Legislation and Statutes Review 
Standing Committee’s report on the Identity Crime Bill.  However, I would here add my views on Findings 1, 2, 3 and 4.  These findings 
assert that, in the Committee’s view, the Identity Crime Bill both implements two intergovernmental agreements (IGAs), being the SCAG 
Model Criminal Code IGA and the Multi-Jurisdictional Crime IGA, which I will understand to be the 2002 Agreement on Terrorism and 
Multi-Jurisdictional Crime, and also that the Bill is uniform legislation by virtue of its subject matter.   

As previously communicated to the Committee, I remain of the opinion that the Identity Crime Bill is clearly not implementing an IGA.  The 
Bill utilises and draws upon, but does specifically implement, the draft provisions in the MCLOC Final Report.  Of additional importance, 
the Bill is not required to implement the model provisions, and neither is the State Government required to legislate against identity crime.  
In the 2002 Terrorism and Multi-Jurisdictional Crime, the leaders of the Commonwealth and the States and Territories agreed to undertake 
work, among other things, regarding the issue of “identity fraud”.  There is a very important difference between a State agreeing to address a 
certain issue, than agreeing to implement uniform legislation, in which all of the provisions and penalties are, of course, uniform.  In this 
regard, the Identity Crime Bill clearly does not implement an IGA which introduces uniform legislation. 

With regards to the argument that the Bill is a piece of uniform legislation as its subject matter addresses an issue that other States’ and 
Territories’ legislation also addresses is clearly a non sequitur.  Uniform legislation is uniform legislation because of defining characteristics 
that make it uniform legislation, the most important of which being that the Bill introduces a uniform scheme by enshrining provisions in 
State law that are replicated in a consistent and uniform manner across the other Australian jurisdictions.  A brief comparison between the 
WA Identity Crime Bill and similar pieces of legislation in other States and Territories readily illustrates that the existing or proposed 
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identity crime provisions across jurisdictions are neither uniform nor consistent.  Additionally and of direct relevance to the argument that a 
Bill can be uniform legislation by virtue of its subject matter, it would seem to me that practically no issue that could be legislated for would 
be specifically Western Australian in character with no relevance in, or for, other jurisdictions.   

Thank you again for providing me with a copy of the Committee’s report.  I am looking forward to the enactment of this legislation designed 
to address a serious and emerging issue to the State. 

Yours sincerely 

 

C. Christian Porter MLA 

ATTORNEY GENERAL; MINISTER FOR CORRECTIVE SERVICES 
 

20 MAY 2010  
 

Hon GIZ WATSON: I now know that for someone following the debate there is a detailed response to the 
recommendations from the committee, which cover the same issues that I have raised.  

I will go now to amendment 1/5 standing in my name on supplementary notice paper 2. It goes to one of the 
recommendations of the standing committee’s, which is recommendation 3. I have had the opportunity to read 
the lengthy response that is provided in this written document from the Attorney General. The argument I made, 
and it is similar to the arguments made by the standing committee, is that the maximum penalties imposed by the 
proposed sections 490 to 492 are higher than those recommended by the Standing Committee of Attorneys-
General in the Model Criminal Code. With the exception of New South Wales, the penalties are higher than 
those imposed by other Australian jurisdictions. Therefore, I move — 

Page 4, line 9 — To delete “7” and insert — 

5  

The effect of my amendment would be to reduce the maximum penalty from seven years to five years. I 
recognise that the Attorney General put the argument that there is not a requirement for there to be a uniform 
national approach to penalties and that the state is at liberty to vary that as New South Wales has.  

I believe the key argument is that it has been suggested that with the passage of time these offences are 
considered to be more serious and more far reaching. Is that a correct summary of the two arguments? 

Hon Michael Mischin: In a nutshell, yes. 

Hon GIZ WATSON: In other pieces of legislation that we have debated an argument has been put for a lot of 
uniformity and no variation. Sometimes an argument has been put that we do not have that level of uniformity 
and the penalties and parameters can be varied.  

In the areas where there are severe penalties, the Greens’ position is always to err on the side of a more moderate 
approach. Inevitably, there is a sort of bidding war in the area of penalties. If a couple of years are added here 
and there—for example, to go to five to seven years—and because penalties in the criminal area are by necessity 
supposed to be proportional and we look at similar sorts of penalties in different jurisdictions, there should be 
similar penalties in Western Australia. It is an incremental shift up. It is not an absolute argument about what sort 
of penalty is appropriate. I think that seven years is more than is needed. I do not have any other arguments other 
than that other states have penalties in that kind of quantum. I do not see why we need to add another two years 
to this provision.  

I would also like a clarification from the parliamentary secretary that there can be a circumstance in which the 
penalty for the preparation for the crime, which is what we are dealing with in these amendments to the Criminal 
Code, can be a more severe penalty than the crime itself. We are dealing with organising or preparing the 
requirements that need to be put in place if one wants to commit an identity crime. My understanding from the 
second reading debate is that there might be a circumstance in which the penalty in this bill for the preparation is 
more severe than the penalty that already exists in the code.  

Hon MICHAEL MISCHIN: The government will not be supporting the reduction in the penalties. There are a 
variety of reasons and Hon Giz Watson has identified the nub of the argument. It might assist, firstly, to 
understand the government’s philosophy in this. This is an emerging field of criminality. We have had some 
instances that have been widely reported of the extent to which criminals are prepared to go in order to steal 
identity material to achieve financial gain. Identification information and material can be procured in the manner 
that is prohibited by this bill for a variety of purposes and in a variety of ways. It can be for immediate financial 
gain or to steal identities for the purposes of manufacturing passports or other crimes. It is an area of some 
sophistication. It may be difficult to track down the culprits and to prosecute them, therefore the penalty has to 
be reflective of the sophistication of the crime and, hopefully, act as a deterrent to people contemplating it.  
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In analogous provisions in the Criminal Code, stealing itself, for example, carries a penalty of seven years 
maximum. The theft of an identity or working towards obtaining the means by which one can misuse another’s 
identity and acquire that identity for crimes carry something in the order of five years or seven years and that is 
therefore not out of kilter with that sort of comparable dishonesty-type offence. For example, forging and 
uttering carries a penalty of seven years. Fraud under section 409 of the Criminal Code is seven years’ 
imprisonment. If the victim happens to be over the age of 60 years, it is an aggravating circumstance, and it can 
carry up to 10 years’ imprisonment. Again, in terms of the scheme and the code, these proposed penalties are not 
out of kilter with other comparable dishonesty-type offences. 

It is true that the final report on identity crime, as formulated by the Model Criminal Law Officers Committee of 
the Standing Committee of Attorneys-General, looked at slightly lower penalties. That was published in March 
2008, so we are looking at something that is two years old already and looking at circumstances as they were 
understood back then. It is notable that those other jurisdictions that the member has used to compare against 
Western Australia had in some cases formulated their laws before the publication of the report. South Australia 
introduced its offences in 2003, and they carry as a rule three years’ imprisonment for comparable offences. 
Queensland introduced its offences in 2007, again before the finalisation of the report, and it does not have the 
range of offences that we are talking about but has much more limited offences, and that is three years. Victoria 
introduced its offences in 2009, carrying five years and three years for other comparable offences. New South 
Wales introduced its offences in 2009, when it chose to have far greater penalties of 10 years, seven years and 
one of three years. There is no uniformity in other areas of Australia. When we look at it chronologically when 
trying to find a model, template or some inspiration for what the penalties theoretically ought to be, there is not 
one, because we are looking at periods of time well before even the Model Criminal Law Officers Committee 
recommendations were published. Western Australia has the advantage, in a sense, of having looked back and 
seen what has happened since and has decided on these penalties as being comparable to other areas in the 
Criminal Code and other like offences. The government will therefore not be supporting the amendment. The 
risk also is that if we drop the penalties by a couple of years, it may be of significance for the maximum term. 
But in the courts having to impose a penalty, we will never look at something like five years anyway, so it will 
be something considerably less for most offenders who are caught—at least for the first or second time. We do 
not think that those penalties would be an indication to the courts of how seriously the government regards these 
sorts of offences, and hopefully the Parliament and the community regards them. We will not be supporting any 
of the proposed amendments. 

Hon GIZ WATSON: Did I hear correctly that South Australia was the first state to introduce penalties in this 
sort of area in 2003? 

Hon Michael Mischin: That is my understanding, yes. 

Hon GIZ WATSON: The parliamentary secretary might not be able to answer, but I was curious about 
prosecutions in that jurisdiction and I guess — 

Hon Michael Mischin: What the penalties have been? 

Hon GIZ WATSON: Yes, what the penalties have been and whether they are seen to be effective in preventing 
similar offences. It is probably not a question that the parliamentary secretary can answer on the run, as it were. 
Philosophically, I think that we set penalties at the minimum level to actually be effective. If it has been effective 
in South Australia at three years, then arguably three years is enough. Perhaps the parliamentary secretary does 
not have the information to hand. 

Hon MICHAEL MISCHIN: I do not have that information. I do not know how many prosecutions have been 
conducted in South Australia or how successful they have been or what penalties have been imposed for 
successful prosecutions. Sorry. 

Hon GIZ WATSON: Fair enough. Perhaps we should deal with the amendment. I have a further question on 
proposed sections 490, so we might deal specifically with the amendment and then I will move to that further 
question. 

Hon SUE ELLERY: I just want to indicate the opposition’s position. I indicated in my second reading 
contribution that we would listen to the debate to determine what position we would take. I have a sense of what 
the chamber’s view will be but, nevertheless, I have to say that there is logic in both sets of arguments that have 
been put. The differences that we are talking about are not hugely significant. We have before us what applies 
elsewhere in Australian jurisdictions. I think I will err on the side of supporting the amendments for the sake of 
consistency in our position. These were the penalties that applied in a private member’s bill when Labor 
introduced a bill in the other place. It is important to take heed of the matters that have been raised by the 
committee. I appreciate the comments of the parliamentary secretary about the timing of the SCAG report, but 
again, I do not think that the period of time is so dramatically long that we are talking about something that is 
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already generations out of date. I guess I will put on the record that the other amendments go to exactly the same 
point. I will not repeat myself, but I just put on the record that the opposition will support the amendments. 

Hon Michael Mischin: I am sorry I did not manage to persuade you. 

Hon SUE ELLERY: The parliamentary secretary did not, so I am erring on the side of what my party’s position 
was in the other place, and that is where I am going to fall. 

Amendment put and negatived. 

Hon GIZ WATSON: Having had a debate on that particular amendment, I do not think there is much point in 
pursuing the other two amendments on the supplementary notice paper in my name, because they go to the same 
matter. We have had that discussion, so I will not be moving those two amendments if that assists the process. 

The question now is a more general one, and I apologise if I did not listen carefully to the parliamentary 
secretary’s second reading response when he might have answered it. Proposed section 490 does not refer to a 
fine as an alternative penalty to prison. I just wanted an indication for the record of whether, on conviction of 
this offence, a court could still impose a fine where appropriate; for example, under section 41(5) of the 
Sentencing Act. 

Hon MICHAEL MISCHIN: That is correct, yes. It is the Sentencing Act 1995, section 41 in general and 
subsection (5) in particular, which reads — 

If the court is a superior court and decides to fine an offender, it may impose a fine of any amount. 

Section 41(2) provides — 

If the offender is a natural person, the court may —  

(a) use any one of the sentencing options in section 39(2);  

There are a raft of options, including various community-based orders and suspended terms of imprisonment and 
a fine. 

Hon GIZ WATSON: I understand that clause 5 also deals with proposed section 491, which goes to the matter 
of identification material with intent to commit indictable offences. I think this is the correct part.  

I seek some guidance. The next part of the clause that I wish to get some responses to deals with the certificates 
that are issued. I believe that is covered in clause 5. 

Hon Michael Mischin: Yes. Clause 5 includes all the proposed amendments.  

Hon GIZ WATSON: In that case, I will use the debate on clause 5 to raise this issue as well. What further 
circumstances beyond a false or incorrect certificate could constitute a good reason for the cancellation of a 
certificate? 

Hon MICHAEL MISCHIN: That is a very good question. This is, as much as anything, a fail-safe provision 
should a circumstance arise in which a certificate would need to be cancelled. At the moment there is a power to 
issue a certificate but there is not a power to cancel a certificate. It may be that the certificate has been issued by 
a mistake on the part of the court, or by way of a fraud having been committed on the court. It may be that the 
certificate has been issued improperly. It may be that the certificate needs to be amended or corrected in some 
way. So, the original certificate would be withdrawn and a fresh one would be issued. There may be a variety of 
good reasons why a certificate may need to be cancelled and a fresh one issued—or not, as the case may be. This 
leaves open the opportunity to dispose of a document that needs to be expunged. We will be addressing the 
proposed amendment in my name in a moment, but I am happy to deal with it here. The proposed amendment 
provides for that to be done for good reasons, either by the court on its own initiative or on an application by the 
prosecutor.  

Hon GIZ WATSON: I have just realised on closer inspection of clause 6 that my further questions might best 
be addressed when we move to that, because that is a new clause. Is that correct? 

Hon Michael Mischin: It is a new proposed subsection to clause 5. 

Hon GIZ WATSON: Is it, because on the supplementary notice paper it appears as clause 6? 

The DEPUTY CHAIRMAN (Hon Helen Morton): What I understand is that although the supplementary 
notice paper says clause 6, it will be a subsection of clause 5.  

Hon GIZ WATSON: How interesting! That is a new one! 
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Hon MICHAEL MISCHIN: There seems to be an error on the supplementary notice paper. It should be an 
amendment to clause 5, to insert a new subsection (6A) after subsection (6) in proposed section 494. So it should 
appear after the current text on page 7 of the bill. 

Hon Giz Watson: So it is actually an amendment to clause 5? 

Hon MICHAEL MISCHIN: It is, yes. I am sorry. I do not think that is right.  

The DEPUTY CHAIRMAN: Parliamentary secretary, would you like to clarify that now? 

Hon MICHAEL MISCHIN: Yes. In fact, it should appear after the current proposed subsection (5) and before 
the current proposed subsection (6).  

Hon Giz Watson: All right. So I think clause 5 is the correct place for me to ask further questions. 

Hon MICHAEL MISCHIN: Perhaps I should move that proposed amendment and open up the debate on that. 

The DEPUTY CHAIRMAN: Yes, thank you, parliamentary secretary. 

Hon MICHAEL MISCHIN: I move the amendment in my name that is wrongly described on the 
supplementary notice paper as 4/6 — 

Page 6, after line 32 — To insert — 

(6A) A court, for good reason and either on its own initiative or on an application made by 
the prosecutor, may cancel a certificate it has issued under this section.  

Hon GIZ WATSON: My next question is about the cancellation of certificates. Is it the intention that the 
cancellation of a certificate will be of prospective effect only? If yes, has it been confirmed that the principles of 
statutory interpretation indicate that the courts will need to interpret it in that way? 

Hon MICHAEL MISCHIN: The cancellation would take effect from the date of the cancellation. It would not 
be retrospective. 

Hon SUE ELLERY: I might have missed this—forgive me if I have—but in the parliamentary secretary’s 
second reading response, did he canvass the reasons for this amendment? This amendment is fairly broad. It does 
constitute the ultimate discretion. I ask the parliamentary secretary to please put on the record the reasons that 
the government is seeking to move this amendment. 

Hon MICHAEL MISCHIN: This amendment actually emanated from the work of the standing committee, 
which alluded to the fact that the bill contained a means of granting a certificate but not a means of cancelling a 
certificate. I think Hon Adele Farina addressed that issue in the course of the second reading debate. It emerged 
from the report of the committee, and we thought it was a good idea. 

Hon GIZ WATSON: This is my final question on this clause. Will the government be continuing to consider 
the level of need, if any, for interim certificates and/or certificates where no conviction has resulted?  

Hon MICHAEL MISCHIN: I think I addressed that matter earlier in response to Hon Linda Savage. We are 
considering how we might be able to issue certificates in appropriate circumstances by way of some 
administrative mechanism rather than a judicial order or a judicial grant. Yes, it is being considered. There are 
difficulties with it and the possibilities are being explored. As I mentioned, in November 2009 the Attorney 
General was of the mind that it might be issued by the Registrar of Births, Deaths and Marriages on certain 
proofs. I understand that discussions have been had with the Commissioner of Police as to whether WA Police 
would be a better and more appropriate authority to issue these on the basis of evidence it has before it. That is 
being worked through.  

Amendment put and passed.  

Clause, as amended, put and passed.  

Title put and passed.  

Bill reported, with an amendment. 
 


